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18/10/20160 issued by: AC SVTAX Commissioner Central Excise (Div-I), Ahmedabad North
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Mis NG Minechem Pvt Ltd
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as{ zrfn sr 3rut 3r2r a 3rir 3rqra nark a a sr sneer ah 4fr zrnfeff #rt
Gfc'IN "JN ana 31f@rah at 3r4tr znr uterUT 3Ta TIT m mar & I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

3ffi"cf mcfil{ cnTgertarur 3rlaa :
Revision application to Government of India:

(I) (en) @) #tzr 5eura grca 3rf@)frra 1994 # err 3rr ata "JN cfTTcITTiIT m mt qut ar
cp)- 3Q"-'t!Rf m ~ mwn m .3fc'f¾r wrt'fa,ur~ ~ "f!ft'rq, 3ffi"cf mcfil{, fcr-1" ~'~
fctlITTJT, atf #ifs,ta tu sra, ia mi,a fee4r-110001 at Rs situf [
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 3qEE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(4, z4fea RR znf #ma ii sra zi ara a fa$t isra znr 3zr nrgl? cR" m ~
~t~~ iR" m~~ sll-a:im cR",m ~~m lR5R" k ar? az fa#r ara
it zn fa@aisrw gta um alae l

In case of any toss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(m} 3ffi"cf h az fa# rg zr er # Fclll'ifact <fITTif "Cf"{ .:i-f m "Ql fclfclclfiu1 cR" 3Cl<Wfp
aa u3sear ra bRdm i st ma ha fas@tug zn 2r if faff@a & [
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

~~cti- '3"z=crrcr.=r ~ cB". 'TfclH cB" ~ w~~ l'fR:f cti- 11{ t 3lR ~~ w·~
tTRT ~ Rlr1 cB" ~fITTlcp ~. ~ cB" IDxT tffffif crr "f!l,"lf t1x m me; it fclro~ (-;:f.2) 199a
tTRT 109 aRT~- ~ ~ 61'1

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such .order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~~-~ (sm) Pl<P-llcJcfl, 2001 cB" Rlr1 9 cB" 3W@ fclP!~t:c J.TCJ?f ~ ~-8 it qT mfflTT
it, )fa arr?gr m=a-· am mqq- ~ ~ ~ 1=f@ cB" 'lfrm ~-am ~-~ am cti- qj"-q]"
mTim cB" ~~ 31Wcf,'f fclxlr Gr a,Rt Ur# 7er arr <. al garfhf a# 3l"c'fT@. tTRT 35-~ it
mtfur ~ cB" 'T@H cB" ~ cB" Wl2.T it3TR-6~ ct!" ma- 'ltf 61.fr~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. Q

(2) ~ 3~ cB" Wl2.T uri via·a va ya Gara sqt aa a gt at put 2oo/- ffl 'TfflR
alt ug a#hi uisf icaaav car k vsnrar st GT 1000 /- ct!" ffl 'T@H ct!" ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr zyca, #faala zycn vi hara arfl4trmrnf@raur # IR srft
Appeal to Custom, Excise, & Service TaxAppellate Tribunal.

(1) a=tr nraa fer ztf@nfrzu, 1944 ct!" tTRT 35-"41'/35-~ cB" 3l"c'fT@:

Under Section 358/ 35E c;>f CEA, 1944 an appeal lies to :-

(a) afiar pciiaa a if@r ft ma v#la ye, #tuur zgca vi hara 3r4)ala naf@raw
ct!" fclffi~~~ -;:f. 3. 3TR. • g, I fcfl at g

(a)

(b)

(2) .

. .

the special bench of Custom,. Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi~1 in all matters rel~ting to classification valuation and.

a~fa uRd 2 (4) a ia rgr # srarat at arf, ar#it ma # v#tar zgca, ta
Una zrcan y hara 3r9# =uznf@raw (Rre) t ufa 2#tr f)fear , arsrarar i it-2o,
3)z giRqa a,rug, i#aunt +r, 3Is7la1--380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

a4tr araa ye (r4ta) Rural, 2001 ct!" tTRT 6 cB" 3l"c'fT@ ™ ~:q-3 it mfur ~ s~
37fl#tr +nrznf@a»vi . al r{ srf fangart fh; ·g 3rat 6t ar ,flafeausi sn ye
ctl" Hi7, anlu 46t '1fir 31N WITTIT Tzar v#fr Tg 5 Gr4 IT~-cjj1=f % qi q; 100o/- #h hr#t
irfi I ui sq yea at ir, anu at lWTi 31N WITTIT ·Tzar giftq; 5 al IT 50 Gld 'c'fcp m m
6q; 5ooo/- #) hurt tfpisrzj sn ca 4t air, ants 4t air 31N WITTIT Tfm~~ 50
cilg ITUk unar & asi sue 1oooo/- #h hurt ztftt ct!" m~ xRrt«.1x cB" rq
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~-<s11f¥ct ~ ~ cf) xtl9' #i vier #6t urt 1 Te.en fcmfr 7R@a rd6fa &a ks at
ITT hr st uifa urzaf@raur al 4t fer el.

The appeal to the Appellate Tribunal shall be filed in· quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

In case of the order covers a number oforder-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)

0
(5)

(6)

Q.

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

za al ifr mcai cp]' m?fUT m crIB ~ cJfl' 3ITT aft zrf anaffa fut urar ? it fr ya,
bf snr zyc vi hara 3r4l4ta =znrznf@au (ruff@Re) fr, 1es2 ff&a &1

Attention in invited to the rules covering these and. other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

fl zgcn, a4hr nraa gycan gi hara 3r44ta znrn@raw (Rrez), a u st4lat # nr i
a4carvia(Demand)vi isPenalty) nl 1o% qa sm aar 3f.art 1 zraifa, 3rfraarrpaam 1o ails
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

a.2hr3n era 3thtaraa 3iaaia, gnf zha "a#car trzia"(Duty Demanded) -
~. . .

(i) (Section)isDhFaz feeffRrrf@r;
(ii) fitmarrhcr4hf#rf@r;
(iii) cdhe ferii#fr6hat ear rf@.

> zrza ratifar4'rzqf srwr#larri, sr4tr'nRra#fvqa araa=rfrarr.
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

· pre-deposit is a mandatory condition for filing appeal before _CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise andService Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zrsf k ,z 32r a# fr art 4frar avar si yes srrar tress n vs faRa zt at r fz
art area # 103raar w 3it srzi ha avg fa,Ra zt aa aus a 10% i1arr # sr #at el

.3

In view of above an appeal agai~st this ord~r shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty an'.d penalty are in dispt1te, or penalty, where penalty
alone is in dispute." ! • ~cr1cn
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ORDER-IN-APPEAL

M/s NG Minechem Pvt Ltd, 301, Studio Complex, Nr. Gota Cross Road, S. G.

Highway, Ahmedabad-382481 (hereinafter referred to as "the Appellant"), has filed
the present appeal against the Order-in-Original No SD-01/Refund/30/AC/NG
Minechem/16-17 dated 18.10.2016(hereinafter referred to as 'impugned orders')
passed by the Assistant Commissioners of Service Tax, Division-I, Ahmedabad
(hereinafter referred to as adjudicating authority).

2. The facts of the case, in brief, the appellant has filled a refund claim or

4,33,569/- under the provision of Notification No 41/2002-ST dated 29.06.2012 for

the rebate of Service Tax paid on the taxable service which were received by an
exporter of goods and used for export of goods covered under Shipping Bills or Bill
of Export. The appellant had utillised various taxable input service for export of

petcoke powder falling under chapter 27 of the Customs Tarrif Act 1975. The rebate
in respect of export product i.e petcoke power is Nil under the "Schedule of rates"
prescribe under Notification No 41/2012-ST dated 29.06.2012. Accordingly a SCN
was issued by the adjudicating authority. By the impugned order the said refund
claim was rejected.

3. Being aggrieved with the impugned order, the appellant has filed the present
appeal·on ,the ground that they have filed the refund claim under para 3 of said
notification. It does not bar to grant the refund of service tax paid on input service
used in export of goods. They have relied upon higher forum judgments in which it
is stated that if two exemption Notification covers the goods in question then
appellant is entitle for the that notification which gives them grater relief.

4, Personal hearing in the case was granted on 31.01.2018 which was attended by
the CA Parthiv Salot & Shri Arvind Gupta. They reiterated the contents of grounds
of appeal memorandum and submitted the earlier OIA issued in their favour.

5. I have carefully gone through the facts of the case on records, grounds of the
appeal, put forth by the appellant. Looking to the facts of the case, I proceed to
decide the case on merits. Therefore the issue to be decided by is-:

(1) Whether M/s NG Minechem Pvt Ltd is eligible for refund claim or otherwise.

(2) Whether OIO dated 18.10.2016 issued on 18.10.2016 received by the appellant
25.08.2017 is correct or otherwise.

6. 1 Find that Notification No.41/2012-ST provides for refund of input service
Credit Clause (b) and (c) of said notification reads as under :

"(b) the rebate shall be claimed either on the basis of rates
specified in the Schedule of rates annexed to this notification
(hereinafter referred to as the Schedule), as per the procedure
specified in paragraph 2 or on the basis of documents, as per
the procedure specified in paragraph3;

0
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(c) the rebate under the procedure specified in paragraph3 shall
not be claimed wherever'the difference between the amount of
rebate under the procedure specified in paragraph 2 and
paragraph 3 is less than twenty per cent of the rebate available
under the procedure specified in paragraph 2;"

7. Therefore, as per above, rebate claim can be claimed either on the
basis of rates fixed in the schedule or on the basis of documents, as per

procedure prescribed in para 3. I further find that as per said clause (c

), for claiming the rebate under para 3, the difference between the rates

prescribed under the schedule and the rebate under para 3 should not

beless than twenty %.

8. I further find that as per Sr.No.35 of said Schedule, the rate is Nil for

the chapter 27.

9. I further find that the claimant has filed the rebate claim as per para 3

Q and the adjudicating authority has rejected the same for the reason that the
7

rate as per schedule is Nil and therefore, the difference as per clause (c

) cannot be ascertained.

10. I further find that in the case of M/S Prescast Engg. P.Ltd. vs.Collector

of C.Ex., Bombay, as reported in 1997 (96) E.L.T. 488 (Tribunal), Hon'ble,
CEGAT, New Delhi has held as under

"Words and Phrases - "Appropriate duty" means
appropriate rate of duty - Nil payment of duty under
exemption Notification cannot be equated with non
payment of duty under Modvat scheme but can properly
be termed as appropriate duty only - Notification No.
43/75-C.E."

Q 11. I further find that nil rate is also duty.

12. I further find that the Govt. policy is to encourage exports and not to tax the

same. I further find that there is no restriction in the notification that where

the rate is Nil, no rebate shall be granted. I further find that there is no

allegation that the input services were not used in the export goods and that the
claimant has not fulfilled any other conditions or contravened any of the

provisions.

13. I further find that since the rate is nil, the exporter has to opt only the

procedure prescribed under para 3 as the difference between the scheduled

rate and actual credit under para 3 is 100% and is more that 20% and

therefore, rebate is admissible to them.

14. In view of the above, the OIO No, SD-O1/Refund/30/AC/NG

Minechem/2016-17 dated 18.10.2016 passed by the As · ·
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Commissioner, Service Tax Div.-!, Ahmadabad rejecting them rebate
claim of Rs.4,33,569/- is required to be set aside and rebate claim of

Rs.4,33,569/- is admissible.

<I

15.
15.

s ft«aaf rt afRrn sf#t nr Rqzrt sq a@# far star ?
The appeals filed by the appellant stand disposed off in above terms.

::,;,'r> ,i'~
(sr gia)

rga
~ cfi"{ (a:ri:frn:r)

Date: / /2018
Attestedl.=s!car»
Superintendent,
Central Tax (Appeals),
Ahmedabad. 0

To,
~/s NG Minechem Pvt Ltd,

301, Studio Complex, Nr. Gota Cross Road,
S. G. Highway, Ahmedabad-382481.

Copy To:-
1. The Chief Commissioner, Central Excise, Ahmadabad zone, Ahmadabad.
2. The Commissioner, North, Ahmadabad.
3. The Dy./Assistant Commissioner, North, Division-I, Ahmadabad.
4. The Assistant Commissioner(Systems),North, Ahmadabad
5. Guard File.
6. P.A. File.
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